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& Introduction

Summary

e On May 16, EPA published the final rule, Revised
Interpretation of Clean Water Act Tribal Provision,
which reinterprets CWA Section 518.

e This reinterpretation allows for a streamlined TAS
application process.

Purpose

e To explain how tribes can rely on the 2016

reinterpretation when applying for TAS for CWA
regulatory programs.

e To provide a template tribes can use to simplify and
streamline their applications for the WQS program.



Background — CWA TAS Provision

e Section 518 of the Clean Water Act authorizes EPA to treat a
tribe in a manner similar to a state for purposes of a
regulatory program if:

1. The tribe Is federally recognized and has a reservation.*

2. The tribe has a governing body carrying out substantial
governmental duties and powers.

3. The functions to be exercised pertain to the management
and protection of water resources within the reservation.

4. The tribe is reasonably expected to be capable of carrying
out the functions of the program.

* Reservation means all land within the limits of an Indian reservation
notwithstanding the issuance of any patent, and including rights of way
running through the reservation.
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From 1991 until May 2016:

e EPA interpreted the CWA 518 provision to mean that
each tribe seeking TAS must demonstrate its own
inherent regulatory authority.

e Montana Test demonstration was the most challenging
and resource-intensive element of a TAS application.

Revised Interpretation of Clean Water Act Tribal Provision:

e Section 518 of the CWA includes an express delegation
of authority by Congress to Indian tribes to administer
regulatory programs over their entire reservations,
subject to the eligibility requirements in section 518.
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EPA regulations require the tribe to
demonstrate that it... Previous Interpretation 2016 Reinterpretation
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1. Is federally recognized and has a v v
reservation.

2. Has a governing body carrying out

substantial governmental duties and v v
powers.

3. Has appropriate authority to

regulate the quality of reservation v v
waters.

e Tribe must provide a map or
legal description of reservation v v
boundaries.

Demonstrating inherent

. authority and, if fee Generally, relying on the
e Legal counsel must describe the . . )
) _ ) lands on reservation, congressional delegation
basis of the tribe’s authority by... : .
meeting the Montana of authority.

Test in certain cases.

e Tribe must identify the surface v v
waters to be regulated.

4. Has (or has a plan for developing)
the capability to administer the v v
program.



Reinterpretation of TAS

Comment rounds for tribes to set Water Comments Current After Reinter-
Quality Standards: from Interpretation pretation
e EPA seeks comments on tribal Ag\f)troepr:ﬁais
application’s assertion of authority §OVL. . v "4
local parties
* EPA seeks comments on EPA’s factual | Appropriate
. 1 .. . - (Not
findings concerning inherent tribal govt. entities, v
. . needed)
authority local parties
* Tribe seeks comments on its water
guality standards before submitting to | Public v v
EPA for approval
Comment round for tribes to issue Sec. 402
or 404 Permits:
e EPA seeks comments on tribe’s permit
program application (including TAS Public v v

elements)
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The TAS Reinterpretation does....

" NOT revise any regulatory text. ‘

|- NOT affect the geographic scope of TAS. I

e NOT affect any existing limitations on tribal criminal ‘
enforcement authority.

e NOT affect the 53 previous approvals of tribal TAS for
WQS.

‘- NOT affect the scope of existing EPA-approved state
programs.

e NOT change EPA’s case-by-case approach to evaIuatin%
TAS eligibility.
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What this means practically for tribes...

 Those newly applying for TAS

* must refer to congressional delegation as source of
authority in their application.

* in special circumstances, must address any
impediments to effectuatmg the delegation.

 Those who have begun the TAS application process

* may need to amend their application to reference the
delegation.

* may need to undergo another comment period.

 Those who have already applied

e are not required to take action on previously-approved
TAS applications.



Treatment of Indian Tribes in a Similar Manner as States for
Purposes of Section 303(d) of the Clean Water Act

e Rule signed by the EPA Administrator, Gina McCarthy, 9/16/16 and
becomes effective October 26, 2016.

e Prepublication version of the final rule is available at
https://www.epa.gov/tmdl/final-rule-treatment-indian-tribes-similar-
manner-states-purposes-section-303d-clean-water-act

e Upon publication in the FR, final rule and supporting documents will be
available at http://www.regulations.gov using Docket ID No. EPA-HQ-OW-
2014-0622 or

https://www.regulations.gov/document?D=EPA-HQ-OW-2014-0622-0067



https://www.epa.gov/tmdl/final-rule-treatment-indian-tribes-similar-manner-states-purposes-section-303d-clean-water-act
http://www.regulations.gov/

Additional facts

e Rule enables eligible tribes to obtain authority to identify impaired
waters on their reservations and to establish TMDLs, by establishing
regulatory procedures for eligible tribes to obtain TAS for the CWA
Section 303(d) Impaired Water Listing and TMDL Program

e Serves as plan for attaining and maintaining applicable water quality
standards (WQS).

e Comparable to similar regulations that EPA issued in the 1990s for
CWA Section 303(c) WQS and the CWA Sections 402 and 404
Permitting Programs

* Includes features designed to minimize paperwork and unnecessary
reviews.



Web links

e Fact Sheet: Treatment of Indian Tribes in a Similar Manner as States
for Purposes of Section 303(d) of the Clean Water Act

* Federal Register Notice: Treatment of Indian Tribes in a Similar
Manner as States for Purposes of Section 303(d) of the Clean Water
Act - Prepublication Version™

* Frequently Asked Questions (FAQ): Treatment of Indian Tribes in a
Similar Manner as States for Purposes of Section 303(d) of the Clean
Water Act



https://www.epa.gov/sites/production/files/2016-09/documents/fact_sheet_303d_tas_final_rule.pdf
https://www.epa.gov/sites/production/files/2016-09/documents/cwa_303d_tas_final_rule_pre-publication.pdf
https://www.epa.gov/sites/production/files/2016-09/documents/frequently_asked_questions_final_rule.pdf
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