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7KLV LV WKH VHFRQG LQ D VHULHV RI HOHFWLRQ FDPSDLJQ GLVSXWH DSSHDOV UHODWHG WR WKH $SULO ��� ����

7ULEDO &RXQFLO HOHFWLRQV IRU WKH 1RWWDZDVHSSL +XURQ %DQG RI 3RWDZDWRPL �KHUHLQDIWHU ³1+%3´��

2Q $SULO ��� ����� WKHUH ZDV DQ HOHFWLRQ WR ILOO WKUHH 7ULEDO &RXQFLO VHDWV� $SSHOODQW� -HII

7HQEULQN� ORVW WKH HOHFWLRQ E\ WZR YRWHV� $SSHOODQW WKHQ ILOHG DQ HOHFWLRQ FKDOOHQJH DOOHJLQJ

YLRODWLRQV RI WKH 1+%3 (OHFWLRQ &RGH ZKHQ 7ULEDO &RXQFLO &KDLU� -DPLH 6WXFN� PDGH VWDWHPHQWV

GXULQJ WZR 7ULEDO &RXQFLO PHHWLQJV WKDW KH EHOLHYHV DIIHFWHG WKH YRWH� DV ZHOO DV WKH IDLUQHVV RI

WKH HOHFWLRQ� 7KH (OHFWLRQ %RDUG KDG D KHDULQJ DQG RUGHUHG D QHZ HOHFWLRQ� DOWKRXJK LW PDGH QR

ILQGLQJ RI YRWHU IUDXG RU LUUHJXODULWLHV XQGHU WKH (OHFWLRQ &RGH� $SSHOOHHV� 5LRV DQG 6PLW�

ZLQQHUV RI WKH RULJLQDO HOHFWLRQ� ILOHG VXLW ZLWK WKH 7ULEDO &RXUW DVNLQJ WR VHW DVLGH WKH (OHFWLRQ

%RDUG GHFLVLRQ� 7KH 7ULEDO &RXUW IRXQG WKDW WKH (OHFWLRQ %RDUG HUUHG LQ LWV GHFLVLRQ DQG RUGHUHG
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WKH RULJLQDO HOHFWLRQ WR VWDQG� $SSHOODQW� 7HQ%ULQN� WKHQ ILOHG WKLV PDWWHU EHIRUH WKH 1+%3

6XSUHPH &RXUW IRU UHYLHZ� 7KLV FDVH LQYROYHV DQ DQDO\VLV RI� �� WKH VXIILFLHQF\ RI HYLGHQFH WR

SURYH WKDW WKH &KDLUPDQ¶V VWDWHPHQW LQIOXHQFHG WKH LQWHJULW\ DQG RXWFRPH RI WKH HOHFWLRQ SURFHVV�

�� ZKHWKHU WKHUH ZDV D YLRODWLRQ RI GXH SURFHVV LQ WKH HOHFWLRQ ERDUG KHDULQJ� DQG �� ZKHWKHU WKH

7ULEDO &RXUW ZDV LQ HUURU ZKHQ LW GLG QRW UHPDQG WKH PDWWHU EDFN WR WKH (OHFWLRQ %RDUG� ,Q

DGGLWLRQ� WKH FRQFHSWV RI 0QR�%PDG]HZHQ DUH GLVFXVVHG LQ UHODWLRQ WR DOO SDUWLFLSDQWV RI WKH

7ULEDO�HOHFWLRQ�SURFHVV�

+(/'

7KH�GHFLVLRQ�RI�WKH�7ULEDO�&RXUW�LV�KHUHE\�$)),50('�DQG�WKH�YDOLGDWLRQ�DQG�FHUWLILFDWLRQ�RI�WKH

UHVXOWV�RI�WKH�$SULO����������7ULEDO�&RXQFLO�(OHFWLRQ�DUH�KHUHE\�$)),50('�

23,1,21

7R EHJLQ� ZH ILUVW UHVSHFWIXOO\ DFNQRZOHGJH RXU JUDWLWXGH IRU EHLQJ JLYHQ WKH

UHVSRQVLELOLW\ RI KHOSLQJ WR PDNH GHFLVLRQV IRU WKH SHRSOH RI 1+%3� :H DOVR UHFRJQL]H RXU

VROHPQ GXW\ WR FRQWLQXH *DDJLJH�LQDDNRQLJZHLQ�� RU $QLVKLQDDEH ODZ� IRU WKH IXWXUH RI DOO

JHQHUDWLRQV� %\ GRLQJ VR� ZH XSOLIW WKH FRQFHSWV RI DFKLHYLQJ KDUPRQ\ DQG OLYLQJ LQ EDODQFH

ZLWK DOO RI FUHDWLRQ XQGHU WKH SULQFLSOHV RI 0QR�%PDG]HZHQ� 7KURXJK WKLV ZH KRSH WR EULQJ IRUWK

WKDW ZKLFK GHILQHV WKH SHRSOH RI WKH 7ULEH DV $QLVKLQDDEH DQG DFKLHYH MXVWLFH XQGHU WKH ODZ DV

URRWHG�LQ�$QLVKLQDDEH�ZD\V�RI�WKLQNLQJ�DQG�EHLQJ�

� $QLVKLQDDEH ODZ HQFRPSDVVHV JDDJLJH LQDDNRQLJHZLQ DQG LV GHILQHG DV ³WKH ULJKWV DQG UHVSRQVLELOLWLHV LQWULQVLF WR
WKH EHOLHI V\VWHPV RI WKH $QLVKLQDDEHJ�´ &RXUFKHQH� 'DUUHQ� ³$QLVKLQDDEH ML�GLEHQMLJDDGHJ �RZQHUVKLS� DQG
JDQDZHQLQGLZLQ �SURWHFWLRQ�´ LQ ,QGLJHQRXV 1RWLRQV RI 2ZQHUVKLS 	 /LEUDULHV� $UFKLYHV� DQG 0XVHXPV� &DPLOOH
&DOOLVRQ��/RULHQH�5R\��*UHWFKHQ�$OLFH�/HFKHPLQDQW��HGV����%HUOLQ��:DOWHU�GH�*UX\WHU��������DW����
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3URFHGXUDO�+LVWRU\�DQG�6XPPDU\�RI�5HOHYDQW�)DFWV

2Q $SULO ��� ���� DW D 7ULEDO &RXQFLO %XVLQHVV 0HHWLQJ� &KDLUPDQ -DPLH 6WXFN PDGH

FRPPHQWV UHODWHG WR D PRWLRQ WR DSSURYH WKH 'HFHPEHU ��� ���� 6SHFLDO 7ULEDO &RXQFLO &ORVHG

6HVVLRQ PLQXWHV WKDW UHIHUUHG WR DQ LQYHVWLJDWLRQ EHLQJ LQLWLDWHG LQ ���� ZLWK UHVSHFW WR WKH

FRQGXFW RI 1+%3 (OHFWLRQ %RDUG PHPEHUV� +H IXUWKHU HODERUDWHG DERXW WKH LQYHVWLJDWLRQ ODWHU

LQ WKH PHHWLQJ DERXW WKH ³EXU\LQJ´ RI WKH LQYHVWLJDWLYH UHSRUW� 2Q $SULO ��� ����� &KDLUPDQ

6WXFN EURXJKW XS WKH LQYHVWLJDWLYH UHSRUW DW WKH 7ULEDO 0HPEHUVKLS 0HHWLQJ DJDLQ DQG WKDQNHG

WZR 7ULEDO PHPEHUV IRU WKHLU ³EUDYHU\´ LQ VSHDNLQJ XS GXULQJ WKH PHHWLQJ RQ WKH VXEMHFW� ,Q

DGGLWLRQ� VHYHUDO 7ULEDO PHPEHUV PDGH VWDWHPHQWV DW WKH 0HPEHUVKLS 0HHWLQJ DERXW WKH

LQYHVWLJDWLRQ EURXJKW XS E\ &KDLUPDQ 6WXFN� 7KH FRPPHQWV ZHUH FRPSUHKHQVLYHO\ H[SORUHG E\

WKH 7ULEDO &RXUW DV WKH\ ZHUH SURYLGHG ZLWKLQ WKH UHFRUG RI HDFK PHHWLQJ� ,Q QRQH RI WKH

VWDWHPHQWV PDGH E\ &KDLUPDQ 6WXFN� ZHUH DQ\ FDQGLGDWHV IRU WKH 7ULEDO &RXQFLO HOHFWLRQ

PHQWLRQHG�

2Q $SULO ��� ���� WKHUH ZDV DQ HOHFWLRQ KHOG IRU WKH SXUSRVH RI ILOOLQJ WKUHH ��� 7ULEDO

&RXQFLO VHDWV� 5LRV DQG 6PLW ZHUH HOHFWHG WR VHDWV RQ WKH 7ULEDO &RXQFLO� 7HQ%ULQN ZDV QRW

HOHFWHG� ORVLQJ E\ WZR ��� YRWHV� 2Q $SULO ��� ����� 7HQ%ULQN ILOHG DQ HOHFWLRQ FKDOOHQJH ZKLFK

DOOHJHG WKDW &KDLUPDQ 6WXFN YLRODWHG HOHYHQ VHFWLRQV RI WKH 1+%3 (OHFWLRQ &RGH� GXH WR KLV

FRPPHQWV DW WKH $SULO ��QG DQG $SULO ��WK� PHHWLQJV� +H IXUWKHU DOOHJHG WKDW WKH FRPPHQWV

FDXVHG PRUH SHRSOH WR YRWH IRU 5LRV DQG 6PLW� WKHUHE\ FUHDWLQJ D VXEVWDQWLDO XQIDLUQHVV DQG ORVV

RI�LQWHJULW\�LQ�WKH�HOHFWLRQ�SURFHVV�

� )RU�UHIHUHQFH VHH 7LWOH�,,,��&K�����RI�WKH 1RWWDZDVHSSL +XURQ�%DQG�RI�3RWDZDWRPL 7ULEDO�&RGH��(OHFWLRQV�
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2Q 0D\ ��� ����� WKH 1+%3 (OHFWLRQ %RDUG KHOG D KHDULQJ RQ 7HQ%ULQN¶V FKDOOHQJH�

SUHGLFDWHG E\ QRWLFH WR DOO RI WKH SDUWLHV� 2Q 0D\ ��� ����� WKH 1+%3 (OHFWLRQ %RDUG LVVXHG LWV

GHFLVLRQ XSKROGLQJ 7HQ%ULQN¶V HOHFWLRQ FKDOOHQJH DQG RUGHUHG D QHZ HOHFWLRQ� ,W VKRXOG EH QRWHG

WKDW GHVSLWH ILQGLQJ QR HYLGHQFH RU DOOHJDWLRQV RI YRWHU IUDXG RU LUUHJXODULWLHV LQ WKH SURFHVV� WKH

(OHFWLRQ %RDUG IRXQG WKDW WKH HOHFWLRQ KDG EHHQ LQIOXHQFHG E\ &KDLUPDQ 6WXFN¶V FRPPHQWV

EHFDXVH VHYHQWHHQ ���� 7ULEDO 0HPEHUV KDG QHYHU YRWHG EHIRUH� ,W VKRXOG DOVR EH QRWHG WKDW

7HQ%ULQN EURXJKW QR DGGLWLRQDO HYLGHQFH WR WKH KHDULQJ WR VXSSRUW KLV DOOHJDWLRQV� 7KH (OHFWLRQ

%RDUG GLG QRW DOORZ FRXQVHO IRU 5LRV DQG 6PLW WR FURVV�H[DPLQH ZLWQHVVHV GXULQJ WKH KHDULQJ�

)XUWKHU� WKH (OHFWLRQ %RDUG LWVHOI EURXJKW LWV RZQ HYLGHQFH LQ WKH IRUP RI SHUVRQDO NQRZOHGJH

DQG VRFLDO PHGLD SRVWV� WKDW ZDV XVHG LQ WKH GHFLVLRQ� 2Q -XQH �� ����� 5LRV DQG 6PLW ILOHG WKHLU

5HTXHVW IRU ([SHGLWHG 5HYLHZ RI WKH 1+%3 (OHFWLRQ %RDUG GHFLVLRQ DOOHJLQJ WKHUH ZDV QRW FOHDU

DQG FRQYLQFLQJ HYLGHQFH WKDW &KDLUPDQ¶V 6WXFNV FRPPHQWV LPSURSHUO\ LQIOXHQFHG YRWHUV LQ WKHLU

IDYRU� WKDW WKH GHFLVLRQ RI WKH (OHFWLRQ %RDUG� ZLWKRXW VXIILFLHQW HYLGHQFH� ZDV DUELWUDU\ DQG

FDSULFLRXV� DQG WKDW WKH GHFLVLRQ RI WKH (OHFWLRQ %RDUG YLRODWHG EDVLF HOHFWLRQ SULQFLSOHV DV ZHOO

DV�WKHLU�GXH�SURFHVV�ULJKWV�

7KH 7ULEDO &RXUW KHDUG WKH FDVH RQ -XQH ��� ���� DQG LVVXHG LWV RSLQLRQ RQ -XO\ �� �����

,Q LWV GHFLVLRQ� WKH &RXUW IRXQG WKDW� �� 7HQ%ULQN IDLOHG WR SURYLGH FOHDU DQG FRQYLQFLQJ HYLGHQFH

WKDW &KDLUP 6WXFN¶V FRPPHQWV� DORQJ ZLWK WKH FRPPHQWV E\ 7ULEDO &LWL]HQV UHJDUGLQJ WKH

(OHFWLRQ %RDUG DW WKH $SULO ��� ���� 7ULEDO &RXQFLO %XVLQHVV 0HHWLQJ DQG $SULO ��� ����

$QQXDO 0HHWLQJ FRQVWLWXWHG FDPSDLJQLQJ IRU 5LRV DQG 6PLW� �� 7KH (OHFWLRQ %RDUG¶V ILQGLQJ WKDW

&KDLUPDQ 6WXFN¶V FRPPHQWV ZHUH FDPSDLJQLQJ WR WKH H[WHQW WKDW LW EURXJKW WKH RXWFRPH RI WKH

HOHFWLRQ LQWR TXHVWLRQ YLRODWHG WKH GXH SURFHVV ULJKWV RI 5LRV DQG 6PLW ZKHUH WKH LVVXH ZDV
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EH\RQG WKH VFRSH RI 7HQ%ULQN¶V FKDOOHQJH DQG WKHUHIRUH� QRW QRWLFHG E\ WKH (OHFWLRQ %RDUG SULRU

WR WKH KHDULQJ� DQG �� 7KH (OHFWLRQ %RDUG YLRODWHG 5LRV DQG 6PLW¶V GXH SURFHVV ULJKWV ZKHQ LW

FRQVLGHUHG HYLGHQFH QRW SUHVHQWHG DW KHDULQJ ZLWK VZRUQ WHVWLPRQ\ �7ULEDO FLWL]HQ FRPPHQWV

PDGH WR (OHFWLRQ %RDUG PHPEHUV DQG VRFLDO PHGLD SRVWV�� ,Q DGGLWLRQ� WKH 7ULEDO &RXUW RUGHUHG

WKDW WKH 1+%3 (OHFWLRQ %RDUG PXVW SURYLGH QRWLFH RI DOO LVVXHV WR EH FRQVLGHUHG DW KHDULQJ

GXULQJ DQ (OHFWLRQ FKDOOHQJH� 7KXV� WKH 7ULEDO &RXUW UHYHUVHG WKH GHFLVLRQ RI WKH (OHFWLRQ %RDUG

DQG�XSKHOG�WKH�7ULEDO�&RXQFLO�(OHFWLRQ�UHVXOWV�RI�$SULO����������

7HQ%ULQN ILOHG D 1RWLFH RI $SSHDO RI WKH 7ULEDO &RXUW¶V GHFLVLRQ RQ $XJXVW �� ����� EXW

GLG QRW ILOH DQ DSSHOODWH EULHI� 7KH 1+%3 (OHFWLRQ %RDUG ILOHG D 1RWLFH RI $SSHDO RQ $XJXVW ��

���� DQG DQ $PHQGHG 1RWLFH RI $SSHDO RQ $XJXVW �� ����� DORQJ ZLWK DQ DSSHOODWH EULHI RQ

2FWREHU �� ����� $SSHOOHHV 5LRV DQG 6PLW IROORZHG VXLW E\ ILOLQJ WKHLU 5HVSRQVH WR (OHFWLRQ

%RDUG %ULHI LQ &KLHI RQ 1RYHPEHU ��� ����� )LQDOO\� WKH 1+%3 (OHFWLRQ %RDUG ILOHG WKHLU 5HSO\

%ULHI LQ UHVSRQVH WR WKH $SSHOOHHV¶ RQ 1RYHPEHU ��� ����� $IWHU VHQGLQJ RXW WKH DSSURSULDWH

QRWLFH� WKLV &RXUW KHOG D KHDULQJ RYHU =RRP RQ -DQXDU\ ��� ���� WR KHDU WKH SDUWLHV¶ RUDO

DUJXPHQWV�LQ�WKH�PDWWHU�

-XULVGLFWLRQ�DQG�6WDQGDUG�RI�5HYLHZ

$UWLFOH ;, RI WKH 1+%3 &RQVWLWXWLRQ� VHFWLRQ ��& JUDQWV WKH 7ULEDO &RXUW WKH DXWKRULW\ WR

KHDU ³DOO FLYLO DQG FULPLQDO FDVHV DULVLQJ XQGHU WKLV &RQVWLWXWLRQ� DOO OHJLVODWLYH HQDFWPHQWV RI WKH

%DQG� LQFOXGLQJ FRGHV� VWDWXWHV� RUGLQDQFHV� UHJXODWLRQV� DOO UHVROXWLRQV� DJUHHPHQWV� DQG

FRQWUDFWV WR ZKLFK WKH %DQG RU DQ\ RI LWV HQWLWLHV LV D SDUW\� DQG WKH MXGLFLDO GHFLVLRQV RI WKH
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7ULEDO &RXUW V\VWHP�´� )XUWKHU� $UWLFOH ;, RI WKH 1+%3 &RQVWLWXWLRQ � ��F� DQG �G� JLYH WKH

7ULEDO 6XSUHPH &RXUW WKH DXWKRULW\ WR ³UHYLHZ D ILQDO MXGJPHQW� RUGHU RU GHFUHH RI WKH 7ULEDO

&RXUW DV SURYLGHG LQ DSSHOODWH UXOHV DGRSWHG E\ WKH 7ULEDO -XGLFLDU\ RU DV SUHVFULEHG E\

DSSOLFDEOH 7ULEDO ODZ�´� ,Q DGGLWLRQ� WKH UXOLQJV RI WKLV &RXUW DUH ³ILQDO DQG ELQGLQJ DQG FDQQRW EH

DSSHDOHG�WR�WKH�7ULEDO�&RXQFLO��*HQHUDO�0HPEHUVKLS�RU�DQ\�RWKHU�MXULVGLFWLRQ�´�

7KH MXULVGLFWLRQ RI WKH 1+%3 7ULEDO &RXUW RYHU HOHFWLRQ GLVSXWHV DV ZHOO DV WKH VWDQGDUG

RI�UHYLHZ�DUH�GHILQHG�DV�

³���������([SHGLWHG�UHYLHZ�E\�1+%3�&RXUW�
$� $Q\ DJJULHYHG FDQGLGDWH RU HOLJLEOH YRWHU PD\ VHHN H[SHGLWHG MXGLFLDO UHYLHZ RI DQ\ ILQDO
GHFLVLRQ�RI�WKH�(OHFWLRQ�%RDUG�E\�ILOLQJ�D�SHWLWLRQ�IRU�UHYLHZ�LQ�1+%3�&RXUW�

%� 7KH SHWLWLRQ IRU UHYLHZ VKDOO EH ILOHG ZLWKLQ WHQ ���� FDOHQGDU GD\V RI WKH ILQDO GHFLVLRQ RI WKH
(OHFWLRQ�%RDUG�

&� 7KH 1+%3 &RXUW VKDOO KROG XQODZIXO DQG VHW DVLGH DQ\ (OHFWLRQ %RDUG ILQDO GHFLVLRQ WKDW WKH
&RXUW�ILQGV��EDVHG�RQ�FOHDU�DQG�FRQYLQFLQJ�HYLGHQFH��WR�EH�

��� $UELWUDU\��FDSULFLRXV��RU�DQ�DEXVH�RI�GLVFUHWLRQ�

��� &RQWUDU\�WR�D�FRQVWLWXWLRQDO�RU�VWDWXWRU\�ULJKW RU�SULYLOHJH�

��� :LWKRXW�REVHUYDQFH�RI�SURFHGXUH�UHTXLUHG�E\�ODZ�

��� 8QVXSSRUWHG�E\�VXEVWDQWLDO�HYLGHQFH��RU

��� /DFNLQJ�LQ�IXQGDPHQWDO�IDLUQHVV�

'� 7KH�SHWLWLRQHU�VKDOO�EHDU�WKH�EXUGHQ�RI�VKRZLQJ WKDW�WKH�ILQDO�GHFLVLRQ�PXVW�EH�VHW�DVLGH�

� 6HH 1RWWDZDVHSSL�+XURQ�%DQG�RI�3RWDZDWRPL�7ULEH�&RQVWLWXWLRQ� $UWLFOH�;,�����&�G��
KWWSV���HFRGH����FRP����������

� 6HH 1RWWDZDVHSSL�+XURQ�%DQG�RI�3RWDZDWRPL�7ULEH�&RQVWLWXWLRQ� $UWLFOH�;,�����&�F��
KWWSV���HFRGH����FRP����������

� 6HH WKH�1RWWDZDVHSSL�+XURQ�%DQG�RI�3RWDZDWRPL�7ULEH�&RQVWLWXWLRQ��$UWLFOH�;,�����&�D��
KWWSV���HFRGH����FRP����������
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(� 7KH 1+%3 &RXUW VKDOO RUGLQDULO\ VFKHGXOH D KHDULQJ QR ODWHU WKDQ VHYHQ ��� EXVLQHVV GD\V
DIWHU WKH SHWLWLRQ LV ILOHG� DQG UHQGHU D GHFLVLRQ ZLWKLQ WHQ ���� EXVLQHVV GD\V RI WKH KHDULQJ� 7KH
1+%3 &RXUW VKDOO WDNH DOO UHDVRQDEOH HIIRUWV WR HQVXUH WKDW WKH KHDULQJ DQG GHFLVLRQ EH LVVXHG
EHIRUH WKH HOHFWLRQ� LI DQ\� WR ZKLFK WKH ILQDO GHFLVLRQ UHODWHV� )XUWKHU� DQ\ (OHFWLRQ %RDUG
GHFLVLRQ DQG�RU VFKHGXOHG HOHFWLRQ RU UHHOHFWLRQ VKDOO EH VWD\HG SHQGLQJ WKH RXWFRPH RI DQ DSSHDO
RI�DQ�(OHFWLRQ�%RDUG�GHFLVLRQ�WKDW�LV�ILOHG�ZLWK�WKH�1+%3�&RXUW�

)� 8SRQ VHWWLQJ DVLGH DQ (OHFWLRQ %RDUG ILQDO GHFLVLRQ� WKH 1+%3 &RXUW VKDOO UHPDQG WKH PDWWHU
WR�WKH�(OHFWLRQ�%RDUG�IRU�IXUWKHU�SURFHHGLQJV�

*� $�1+%3�&RXUW�GHFLVLRQ�RQ�D�SHWLWLRQ�IRU�UHYLHZ LV�VXEMHFW�WR�UHYLHZ�LQ�WKH�6XSUHPH�&RXUW�´�

7KH SUHVHQW FDVH LQYROYHV DQDO\VLV RI WKH 1+%3 7ULEDO &RXUW¶V GHFLVLRQ DIWHU KHDULQJ 'RULH 5LRV

	 1DQF\ 6PLW Y� 1+%3 (OHFWLRQ %RDUG� &DVH 1R� �������$0$�(/(� 7KLV &RXUW� WKHUHIRUH� KDV

MXULVGLFWLRQ�RYHU�WKLV�PDWWHU�SXUVXDQW�WR�WKH�&RQVWLWXWLRQ�DQG�ODZV�RI�WKH�1+%3�

'LVFXVVLRQ

:H KXPEO\ EHJLQ RXU GLVFXVVLRQ ZLWK UHIHUHQFH WR WKH SULQFLSOHV WKDW JXLGH 1+%3 LQ

DGGUHVVLQJ GLIILFXOW PDWWHUV VXFK DV WKRVH EHIRUH XV� 2XU UHODWLYHV KDYH GHWHUPLQHG WKDW DOO SDUWLHV

DQG HQWLWLHV LQYROYHG LQ WKHVH PDWWHUV DUH WR IROORZ 1RHJ 0HVKRPVHQDQHN .HQRPDJHZHQHQ� WKH

6HYHQ�*UDQGIDWKHU�7HDFKLQJV��$UWLFOH�,,,�RI�WKH�1+%3�&RGH���������SURYLGHV�

³,Q FDUU\LQJ RXW WKH SRZHUV RI VHOI�JRYHUQPHQW LQ D PDQQHU WKDW SURPRWHV DQG
SUHVHUYHV RXU %RGH¶ZDGPL YDOXHV DQG WUDGLWLRQV� WKH 7ULEH VWULYHV WR EH JXLGHG E\
WKH 6HYHQ *UDQGIDWKHU 7HDFKLQJV LQ LWV GHOLEHUDWLRQV DQG GHFLVLRQV� 7KH ULJKWV DQG
OLPLWDWLRQV FRQWDLQHG LQ WKLV FRGH DUH LQWHQGHG WR UHIOHFW WKH YDOXHV LQ WKH 6HYHQ
*UDQGIDWKHU 7HDFKLQJV WR HQVXUH WKDW SHUVRQV ZLWKLQ WKH MXULVGLFWLRQ RI WKH 7ULEH
ZLOO�EH�JXLGHG�E\�WKH�6HYHQ�*UDQGIDWKHU�7HDFKLQJV�

%ZDNDZHQ�²�:LVGRP
'HEDQDZHQ�²�/RYH

.HMLWZDZHQLQGRZHQ�²�5HVSHFW
:HGDVHZHQ�²�%UDYHU\

*ZHNZDG]HZHQ�²�+RQHVW\
(GEHVHQGRZHQ�²�+XPLOLW\

� 6HH ��1+%37&������������KWWSV���HFRGH����FRP����������
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'HEZHZLQ�²�7UXWK´�

7KLV FRXUW GHHSO\ UHVSHFWV WKHVH WHDFKLQJV DQG HQGHDYRUV WR DFW LQ DFFRUGDQFH ZLWK WKHP� $V

EHIRUH� ZH DUH JXLGHG E\ WKH SULQFLSOHV ODLG RXW EHIRUH XV E\ WKH 1+%3� :H DUH VDGGHQHG WKDW

LQWHUSHUVRQDO FRQIOLFWV ZLWKLQ IXQFWLRQV DIIHFWLQJ WKH ZKROH RI WKH 7ULEH FDQ ULVH WR WKH OHYHO

UHTXLULQJ MXGLFLDO LQWHUYHQWLRQ� :H SHUIRUP WKLV GXW\ ZLWK KXPLOLW\ DQG ZLWK WKH JUHDWHVW UHVSHFW

IRU�DOO�WKH�SHUVRQV�LQYROYHG��

,W VKRXOG EH QRWHG WKDW WKH LVVXHV RI SDUW\ VWDQGLQJ� JRRG�IDLWK LPPXQLW\� OHJLVODWLYH

LPPXQLW\ DQG FRXUW MXULVGLFWLRQ RYHU WKH PDWWHU ZHUH HLWKHU GLVSRVHG RI LQ DQ HDUOLHU RSLQLRQ

LQYROYLQJ�WKLV�FDVH�RU�QRW�GLVSXWHG�LQ�WKHVH�DSSHDOV��HLWKHU�LQ�ZULWLQJ�RU�E\�DUJXPHQWV��

�� :H ILQG QR FOHDU HUURU RI IDFW E\ WKH 1+%3 7ULEDO &RXUW ZKHQ LW GHWHUPLQHG WKDW
7HQ%ULQN IDLOHG WR SUHVHQW FOHDU DQG FRQYLQFLQJ HYLGHQFH WKDW &KDLUPDQ 6WXFN¶V VWDWHPHQWV
RU VWDWHPHQWV RI RWKHU 7ULEDO 0HPEHUV LQIOXHQFHG WKH HOHFWLRQ WR WKH EHQHILW RI 5LRV RU
6PLW�

,Q $QLVKLQDDEH V\VWHPV RI MXVWLFH� 7ULEDO FRXUWV KDYH XQLIRUPO\ DGRSWHG D FOHDU HUURU

VWDQGDUG RI UHYLHZ RI D WULDO FRXUW¶V ILQGLQJV RI IDFW� +DUULQJWRQ Y� /LWWOH 7UDYHUVH %D\ %DQGV RI

2GDZD ,QGLDQV (OHFWLRQ %RDUG� �� $P� 7ULEDO /DZ ���� ��� �/LWWOH 7UDYHUVH %D\ %DQGV RI

2GDZD ,QGLDQV $SSHOODWH &RXUW ������ 'H <RXQJ Y� 6RXWKELUG� 1R� ����������&9�6&� ���� :/

��������� DW � �*UDQG 7UDYHUVH %DQG &RXUW RI $SSHDOV� 0DUFK �� ������ &I� 0RUJDQ Y� %ODNHO\�

���� :/ �������� DW � �/HHFK /DNH %DQG RI 2MLEZH $SSHOODWH &RXUW ����� �³DEXVH RI

GLVFUHWLRQ´�� 6SXUU Y� 6SXUU� 1+%3 6XS� &W� 1R� �������$33� �� ������� 7ULDO MXGJHV DUH

� 6SHFLILFDOO\� ,Q�UH�1+%3�(OHFWLRQ�%RDUG�'HFLVLRQ ��'LVSXWH�1R����������1+%3�6XS��&W��1R���������$3��2FWREHU
����������

� 7KLV�ZULWHU�WKDQNV�+RQ��0DWWKHZ�/�0��)OHWFKHU�IRU VR�HORTXHQWO\�LQWURGXFLQJ�WKHVH�ZRUGV�DQG�FRQFHSWV�LQ 6SXUU�Y�
6SXUU��1R���������$33�DW����������

� 6HH ��1+%37&��������� KWWSV���HFRGH����FRP���������� 6HH�DOVR 6SXUU�Y��7ULEDO�&RXQFLO��1R��������$33� DW����
�������

�
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DIIRUGHG JUHDW GHIHUHQFH E\ DSSHOODWH MXGJHV UHYLHZLQJ VSHFLILF DQG LPSRUWDQW DVSHFWV RI WKHLU

ZRUN� ,Q PDWWHUV ZKHUH WKH WULDO MXGJH LV WKH ILQGHU RI IDFW� RU SHUIRUPV DQ\ IDFW ILQGLQJ IXQFWLRQ�

WULDO MXGJHV DUH SUHVHQW LQ WKH FRXUWURRP ZKHQ ZLWQHVVHV WHVWLI\� 6SXUU Y� 6SXUU� 1+%3 6XS� &W�

1R� �������$33� �� ������� $V VXFK� WULDO MXGJHV FDQ PRUH HDVLO\ DVVHVV KRZ ZLWQHVVHV SUHVHQW

YLD WKHLU YRLFH DQG ERG\ ODQJXDJH� )XUWKHU� D ZLWQHVV¶V FUHGLELOLW\ PD\ EH DVFHUWDLQHG ZLWK DQ\

VXSSRUWLQJ RU FRQWUDGLFWRU\ HYLGHQFH� :H DV DSSHOODWH MXGJHV UHYLHZLQJ D FROG WUDQVFULSW RI WULDO

OHYHO KHDULQJV PD\ PLVLQWHUSUHW VSHDNHUV¶ LQWHQW ZKHQ GLVFHUQLQJ WKH PHDQLQJ RI WKH ZRUGV

VSRNHQ� MXVW DV DQ\RQH ZKR KDV PLVLQWHUSUHWHG D WH[W PHVVDJH RU HPDLO RU KDG RQH RI WKHLU WH[WV

RU HPDLOV PLVLQWHUSUHWHG� ,G� 7KHUHIRUH� WKLV &RXUW JUDQWV WKH VDPH OHYHO RI UHYLHZ WR WKH 1+%3

7ULEDO�&RXUW�

+HUH� WKH 7ULEDO &RXUW ZDV FRPSUHKHQVLYH ZKHQ LW FDPH WR GHWDLOLQJ WKH IDFWV RI WKLV FDVH�

6SHFLILFDOO\� WKH 7ULEDO &RXUW RIIHUHG YHU\ GHWDLOHG SRUWLRQV RI WKH UHFRUG WKDW LW UHOLHG RQ ZKHQ

PDNLQJ LWV GHFLVLRQ� TXRWLQJ GLUHFWO\ IURP UHFRUGLQJV RI WKH 7ULEDO &RXQFLO 0HHWLQJV DV ZHOO DV

FRUUHVSRQGLQJ ZLWQHVV WHVWLPRQ\� $W QR WLPH GLG LW DSSHDU WKDW WKH 7ULEDO &RXUW PDGH DQ HUURU LQ

TXRWLQJ WKH IDFWV LW UHOLHG RQ� ,Q DGGLWLRQ� WKH DFFXUDF\ RI WKH 7ULEDO &RXUW¶V IDFW�ILQGLQJ SURFHVV

KDV�QRW�EHHQ�EURXJKW�WR�LVVXH�KHUH�

7KH 7ULEDO &RXUW DOVR SURYLGHG D OHQJWK\ DQDO\VLV DV WR WKH PHDQLQJ DQG SRVVLEOH

FRQMHFWXUH RI &KDLUPDQ 6WXFN¶V ZRUGV VDLG DW WZR VHSDUDWH 7ULEDO &RXQFLO PHHWLQJV� DV ZHOO DV

WKH ZRUGV RI RWKHU 7ULEDO 0HPEHUV� ,Q WKDW DQDO\VLV� WKH 7ULEDO &RXUW DFNQRZOHGJHG WKDW WKHUH

ZDV FOHDU DQG FRQYLQFLQJ HYLGHQFH WKDW &KDLUPDQ 6WXFN¶V FRPPHQWV DIIHFWHG 7ULEDO PHPEHUV¶

YLHZV RI WKH ���� HOHFWLRQ� +RZHYHU� DIWHU DQDO\]LQJ WKH HYLGHQFH SUHVHQW � WKH VWDWHPHQWV RI

�



ZLWQHVVHV� WKH UHFRUG� DQG WKH QXPEHU RI YRWHUV DQG YRWHV FDVW� WKH 7ULEDO &RXUW DOVR IRXQG WKDW

WKHUH ZDV QRW DQ\ HYLGHQFH WR VKRZ WKDW &KDLUPDQ 6WXFN¶V FRPPHQWV DIIHFWHG WKH YRWH LWVHOI� 7KH

7ULEDO &RXUW HYHQ FRQVLGHUHG WKH VL]H RI WKH YRWLQJ SRSXODWLRQ� WKH HOHFWLRQ SURFHVV� DQG

HQWHUWDLQHG WKH ³XQGHUO\LQJ DOOHJDWLRQ´ WKDW YRWHUV NQHZ ZKR &KDLUPDQ 6WXFN VXSSRUWHG DV

FDQGLGDWHV� 7KH 7ULEDO &RXUW HYHQ EURXJKW XS WKH SUHPLVH WKDW KDG WKHUH EHHQ HYLGHQFH RU

WHVWLPRQ\ RI LQGLYLGXDOV ZKR KHDUG &KDLUPDQ 6WXFN¶V FRPPHQWV DQG LQWHUSUHWHG WKHP DV

VXSSRUWLQJ D VSHFLILF FDQGLGDWH� WKHUHE\ FDXVLQJ WKHP WR YRWH LQ D FHUWDLQ ZD\� WKHQ WKH EXUGHQ RI

FOHDU DQG FRQYLQFLQJ HYLGHQFH PLJKW EH PHW LQ WKLV FDVH� +RZHYHU� QR HYLGHQFH WR WKLV HIIHFW ZDV

HYHU�SUHVHQWHG�E\�DQ\�SDUW\���:H�DJUHH�

7KH $SSHOODQW 7HQ%ULQN¶V EXUGHQ LQ WKH FDVH EHORZ ZDV WR VKRZ� E\ FOHDU DQG FRQYLQFLQJ

HYLGHQFH� WKDW &KDLUPDQ 6WXFN¶V VWDWHPHQWV RU VWDWHPHQWV RI RWKHU 7ULEDO 0HPEHUV LQIOXHQFHG WKH

HOHFWLRQ WR WKH EHQHILW RI 5LRV DQG 6PLW� 7KH GHILQLWLRQ RI ³FOHDU DQG FRQYLQFLQJ HYLGHQFH´ ZDV

WKRXJKWIXOO\ SURYLGHG E\ WKH 7ULEDO &RXUW DV ³WKH PRVW GHPDQGLQJ VWDQGDUG DSSOLHG LQ FLYLO

FDVHV�´ ,Q UH 0DUWLQ� ��� 0LFK ���� ���� ��� 1' ���� ��� ������� (YLGHQFH LV FOHDU DQG

FRQYLQFLQJ ZKHQ LW ³SURGXFH>V@ LQ WKH PLQG RI WKH WULHU RI IDFW D ILUP EHOLHI RU FRQYLFWLRQ DV WR

WKH WUXWK RI WKH DOOHJDWLRQV VRXJKW WR EH HVWDEOLVKHG� HYLGHQFH VR FOHDU� GLUHFW DQG ZHLJKW\ DQG

FRQYLQFLQJ DV WR HQDEOH >WKH IDFWILQGHU@ WR FRPH WR D FOHDU FRQYLFWLRQ� ZLWKRXW KHVLWDQF\� RI WKH

WUXWK RI WKH SUHFLVH IDFWV LQ LVVXH�´ ,G� (YLGHQFH ³PD\ EH XQFRQWURYHUWHG� DQG \HW QRW EH FOHDU

DQG FRQYLQFLQJ « &RQYHUVHO\� HYLGHQFH PD\ EH FOHDU DQG FRQYLQFLQJ GHVSLWH WKH IDFW WKDW LW KDV

EHHQ FRQWUDGLFWHG�´ ,G� ³(OHFWLRQV DUH WKH PHDQV SURYLGHG E\ ODZ IRU WKH H[SUHVVLRQ RI WKH ZLOO

RI WKH SHRSOH� 7R VHW WKHP DVLGH XQQHFHVVDULO\ ZRXOG EH WR GHVWUR\ WKDW FRQILGHQFH LQ WKHP ZKLFK

LV HVVHQWLDO�´ 6NDLQ Y� 0LOZDUG� ��� .\� ���� ��� 6�:� ���� ������ ������� ³&RQVHTXHQWO\� WKH

��



HYLGHQWLDU\ EDU LV KLJK IRU D VXFFHVVIXO HOHFWLRQ FKDOOHQJH�´ +DPLOWRQ Y� (OHFWLRQ &RPPLVVLRQ�

�����&9�������35:� �� &KH\HQQH�$UDSDKR 7ULEDO 6XSUHPH &RXUW �'HFHPEHU ��� ������

³:KLOH D FDXVDO QH[XV EHWZHHQ DQ HOHFWLRQ ODZ YLRODWLRQ DQG DQ HOHFWLRQ UHVXOW QHHG QRW EH

SURYHQ WR D PDWKHPDWLFDO FHUWDLQW\� WKH VKRZLQJ PXVW EH RQH RI SUREDELOLW\ UDWKHU WKDQ

SRVVLELOLW\�´ ,G� $ KLJK EXUGHQ RI SURRI LV HVVHQWLDO EHFDXVH ³XQGRLQJ DQ HOHFWLRQ LV DQ

H[WUDRUGLQDU\ DFW DQG PXVW EH DYRLGHG DV PXFK DV SRVVLEOH� ,W LV WKHUHIRUH RQO\ DSSURSULDWH WKDW

WKH FKDOOHQJHU LQ DQ HOHFWLRQ GLVSXWH SURYH D YLRODWLRQ E\ D KLJKHU VWDQGDUG WKDQ E\

SUHSRQGHUDQFH RI WKH HYLGHQFH�´ 9LVLQWLQ Y� +R�&KXQN 1DWLRQ (OHFWLRQ %RDUG� � $P� 7ULEDO /DZ

���� ��� �+R�&KXQN 1DWLRQ 7ULDO &RXUW ������ 7KH 7ULEDO &RXUW DSSOLHG WKH FRUUHFW VWDQGDUG DQG

WKRURXJKO\ H[SODLQHG LW UHODWLYH WR WKH IDFWV RI WKLV FDVH� :H VHH QHLWKHU DQ HUURU RI IDFW RU DQ

HUURU LQ WKH 7ULEDO &RXUW¶V DQDO\VLV RI WKH IDFWV XQGHU WKLV VWDQGDUG� 7KHUH ZDV QR HYLGHQFH

SUHVHQWHG WR VKRZ D QH[XV EHWZHHQ &KDLUPDQ 6WXFN¶V DQG 7ULEDO PHPEHUV¶ VWDWHPHQWV� DQG WKH

RXWFRPH�RI�WKH�YRWH���$SSHOODQW�7HQ%ULQN�IDLOHG�WR�PHHW�WKHLU�EXUGHQ�RI�SURRI�LQ�WKLV�FDVH�

�� 7KH 7ULEDO &RXUW GLG QRW HUU ZKHQ LW IRXQG WKDW WKH 1+%3 (OHFWLRQ %RDUG YLRODWHG
5LRV DQG 6PLW¶V GXH SURFHVV ULJKWV ZKHQ WKH\ D� GLG QRW JLYH 5LRV DQG 6PLW DSSURSULDWH
QRWLFH RI WKH LVVXHV FRQVLGHUHG DW KHDULQJ DQG E� FRQVLGHUHG VRFLDO PHGLD DQG RWKHU
VWDWHPHQWV PDGH RXWVLGH RI WKH KHDULQJ� ,Q DGGLWLRQ� WKH (OHFWLRQ %RDUG YLRODWHG SURFHGXUDO
GXH SURFHVV ZKHQ LW GLG QRW DOORZ FRXQVHO IRU 5LRV DQG 6PLW WR FURVV�H[DPLQH ZLWQHVVHV DW
WKH�(OHFWLRQ�%RDUG�KHDULQJ�

$UWLFOH�9,,�RI�WKH�1+%3�&RQVWLWXWLRQ������D������VWDWHV�

³7KH�%DQG��LQ�H[HUFLVLQJ�WKH�SRZHUV�RI�VHOI�JRYHUQPHQW� VKDOO�QRW����
«'HQ\ WR DQ\ SHUVRQ ZLWKLQ LWV MXULVGLFWLRQ WKH HTXDO SURWHFWLRQ RI LWV ODZV RU
GHSULYH�DQ\�SHUVRQ�RI�OLEHUW\�RU�SURSHUW\�ZLWKRXW GXH�SURFHVV RI�ODZ�´��

��1RWWDZDVHSSL�+XURQ�%DQG�RI�3RWDZDWRPL�7ULEH�&RQVWLWXWLRQ� $UWLFOH�9,,������D������
KWWSV���HFRGH����FRP���������"KLJKOLJKW GXH���SURFHVV�SURFHVV	VHDUFK,G �������������������������

��
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,Q DGRSWLQJ WKH LQGLYLGXDO ULJKW WR GXH SURFHVV LQ LWV &RQVWLWXWLRQ� 1+%3 DVVXUHV DOO ZKR HQWHU LWV

MXULVGLFWLRQ�ZLOO�UHFHLYH�WKH�SURWHFWLRQV�RI�GXH�SURFHVV�RI�ODZ���7KLV�SUHPLVH�LV�XQFRQWURYHUWHG�

7KH 7ULEDO &RXUW SURYLGHG DQ DQDO\VLV RI WKH (OHFWLRQ %RDUG¶V ILQGLQJ WKDW &KDLUPDQ

6WXFN¶V FRPPHQWV PDGH DW WKH $SULO ��� ���� DQG $SULO ��� ���� PHHWLQJV WKDW ZHUH FULWLFDO RI

WKH (OHFWLRQ %RDUG ³DIIHFWHG WKH IDLUQHVV DQG LQWHJULW\ RI WKH HOHFWLRQ SURFHVV DQG UHQGHUHG WKH

UHVXOWV RI WKH HOHFWLRQ XQFHUWDLQ�´�� ,Q WKDW DQDO\VLV WKH 7ULEDO &RXUW ZDV WR GHWHUPLQH ZKHWKHU

WKH (OHFWLRQ %RDUG¶V GHFLVLRQ ZDV DUELWUDU\� FDSULFLRXV� RU DQ DEXVH RI GLVFUHWLRQ� FRQWUDU\ WR D

FRQVWLWXWLRQDO RU VWDWXWRU\ ULJKW RU SULYLOHJH� ZLWKRXW REVHUYDQFH RI SURFHGXUH UHTXLUHG E\ ODZ�

XQVXSSRUWHG E\ VXEVWDQWLDO HYLGHQFH� RU ODFNLQJ LQ IXQGDPHQWDO IDLUQHVV� 7KH 7ULEDO &RXUW IRXQG

WKDW 5LRV DQG 6PLWV KDG WKHLU GXH SURFHVV ULJKWV YLRODWHG LQ VHYHUDO ZD\V� :H DJUHH ZLWK WKH

7ULEDO�&RXUW�

)LUVW� WKH (OHFWLRQ %RDUG FRQGXFWHG LWV RZQ DQDO\VLV RI &KDLUPDQ 6WXFN¶V VWDWHPHQWV�

DVLGH DQG DSDUW IURP WKDW DOOHJHG E\ 7HQ%ULQN� $V WKH 7ULEDO &RXUW QRWHG� WKLV DQDO\VLV ³��� ZDV

QRW >SDUW RI@ WKH FKDOOHQJH ILOHG E\ &DQGLGDWH 7HQ%ULQN QRU WKH LVVXH DUWLFXODWHG LQ WKH QRWLFH VHQW

WR WKH FDQGLGDWHV� DQG 7ULEDO FLWL]HQV� DV WKH SXUSRVH RI WKH 0D\ ��� ���� (OHFWLRQ %RDUG

KHDULQJ�´�� ,Q HVVHQFH� WKH (OHFWLRQ %RDUG DFWHG DV LWV RZQ SHWLWLRQHU LQ DGGLWLRQ WR 7HQ%ULQN� %\

EULQJLQJ LWV RZQ HYLGHQFH DQG DQDO\VLV WR WKH FDVH� EXW ZLWKRXW QRWLFLQJ WKH SDUWLHV RI WKH FDVH

SULRU WR WKH KHDULQJ� WKH (OHFWLRQ %RDUG GHSULYHG WKH SDUWLHV RI WKH DELOLW\ WR SURSHUO\ SUHSDUH IRU

WKH KHDULQJ� 7KH (OHFWLRQ %RDUG FDQQRW DQG VKRXOG QRW EHFRPH D FKDOOHQJHU DORQJ ZLWK RU LQ D

�� ,G� DW����

��5LRV�	�6PLW�Y��1+%3�(OHFWLRQ�%RDUG���������$0$�(/(�DQG�1+%3�7ULEDO�&RXQFLO��&KDLUPDQ�6WXFN��	�6WXFN�DV
,QGLYLGXDO�7ULEDO�&LWL]HQ�Y��1+%3�(OHFWLRQ�%RDUG���������$0$�(/(�±�2SLQLRQ�$IWHU�2UDO�$UJXPHQWV�����-XO\���
������

��

https://nhbp-nsn.gov/wp-content/uploads/2021/07/2021-7-6-Opinion-Rios-Smit-v-EB-TC-Stuck-v-EB-Opinion-After-Oral-Argument.pdf
https://nhbp-nsn.gov/wp-content/uploads/2021/07/2021-7-6-Opinion-Rios-Smit-v-EB-TC-Stuck-v-EB-Opinion-After-Oral-Argument.pdf
https://nhbp-nsn.gov/wp-content/uploads/2021/07/2021-7-6-Opinion-Rios-Smit-v-EB-TC-Stuck-v-EB-Opinion-After-Oral-Argument.pdf


FKDOOHQJHU¶V VWHDG� %\ GRLQJ VR LQ WKLV FDVH� WKH (OHFWLRQ %RDUG YLRODWHG SURFHGXUDO GXH SURFHVV

RI�WKH�SDUWLHV��FRQWUDU\�WR�D�FRQVWLWXWLRQDO�RU�VWDWXWRU\�ULJKW�RU�SULYLOHJH�

6HFRQG� LQ PDNLQJ LWV GHFLVLRQ WR RYHUWXUQ WKH HOHFWLRQ� WKH (OHFWLRQ %RDUG DOORZHG

VWDWHPHQWV WKDW ZHUHQ¶W SUHVHQWHG DW WKH +HDULQJ WR EH XVHG DV HYLGHQFH� 6SHFLILFDOO\ PHQWLRQHG

ZHUH ³YHUEDO IHHGEDFN IURP VRPH 7ULEDO PHPEHUV´��PDGH WR PHPEHUV RI WKH (OHFWLRQ %RDUG DQG

VRFLDO PHGLD SRVWV E\ 7ULEDO PHPEHUV UHJDUGLQJ WKH FRPPHQWV PDGH E\ &KDLUPDQ 6WXFN DQG

RWKHUV DW WKH $SULO ��QG DQG $SULO ��WK PHHWLQJV� 6RPH RI WKH FRUH WHQHWV RI GXH SURFHVV DUH WKDW

SDUWLHV LQ D KHDULQJ JHW WKH RSSRUWXQLW\ WR NQRZ DERXW DOOHJDWLRQV DKHDG RI WLPH� JHW WR H[DPLQH

ZLWQHVVHV� JHW WR H[DPLQH HYLGHQFH� DQG PDNH DUJXPHQWV WKHUHLQ� ,Q WKLV FDVH� WKH SDUWLHV JRW WR

GR QRQH RI WKHVH WKLQJV LQ UHODWLRQ WR HYLGHQFH WKDW ZDVQ¶W SUHVHQWHG DW KHDULQJ WKURXJK VZRUQ

WHVWLPRQ\� 7KHUHIRUH� WKH SURFHGXUDO GXH SURFHVV RI WKH SDUWLHV ZDV YLRODWHG DJDLQ� FRQWUDU\ WR D

FRQVWLWXWLRQDO�RU�VWDWXWRU\�ULJKW�RU�SULYLOHJH�

$QRWKHU LPSRUWDQW SRLQW WKDW ZDV QRWHG E\ WKLV &RXUW LV WKDW GXULQJ WKH KHDULQJ FRQGXFWHG

RQ (OHFWLRQ &KDOOHQJH �����$� FRXQVHO IRU 5LRV DQG 6PLW ZDV QRW DOORZHG WR FURVV�H[DPLQH

ZLWQHVVHV RQ WKHLU WHVWLPRQ\ RU HYLGHQFH SUHVHQWHG� ³,Q DOPRVW HYHU\ VHWWLQJ ZKHUH LPSRUWDQW

GHFLVLRQV WXUQ RQ TXHVWLRQV RI IDFW� GXH SURFHVV UHTXLUHV DQ RSSRUWXQLW\ WR FRQIURQW DQG

FURVV�H[DPLQH DGYHUVH ZLWQHVVHV�´ 2JODOD 6LRX[ 7ULEH YV� /XDQQ 9DQ +XQQLN DW ���

&,9���������-/9 �'�6�'� 6HSW ��� ������ FLWLQJ *ROGEHUJ� ��� 8�6� DW ���� VHH DOVR 0RUULVVH\

Y� %UHZHU� ��� 8�6� ���� ��� ������� ³,W LV IXQGDPHQWDO WR D IXOO DQG IDLU UHYLHZ UHTXLUHG E\ WKH

GXH SURFHVV FODXVH WKDW D OLWLJDQW KDYH DQ RSSRUWXQLW\ WR EH FRQIURQWHG ZLWK DOO DGYHUVH HYLGHQFH

�� ,G�

��



DQG WR KDYH WKH ULJKW WR FURVV�H[DPLQH DYDLODEOH ZLWQHVVHV�´ 2JODOD 6LRX[ 7ULEH YV� /XDQQ 9DQ

+XQQLN DW ��� &,9���������-/9 �'�6�'� 6HSW ��� ����� FLWLQJ 1HYHOV Y� +DQORQ� ��� )��G ����

��� ��WK &LU� ����� &DVH �����FY�������-/9 'RFXPHQW ��� )LOHG �������� 3DJH �� RI ��

3DJH,' �� ���� �� �FLWLQJ *UHHQH Y� 0F(OUR\� ��� 8�6� ���� ������ �������� :KHUH SDUWLHV

ZHUH GHQLHG WKH RSSRUWXQLW\ WR FURVV�H[DPLQH ZLWQHVVHV� WKHUH LV D YLRODWLRQ RI GXH SURFHVV�

2JODOD 6LRX[ 7ULEH YV� /XDQQ 9DQ +XQQLN� ��� &,9���������-/9 �'�6�'� 6HSW ��� ������ ,Q WKLV

FDVH� DOWKRXJK QRW VSHFLILFDOO\ SRLQWHG RXW E\ WKH 7ULEDO &RXUW� WKHUH ZDV D YLRODWLRQ RI GXH

SURFHVV ZKHUH FRXQVHO IRU 5LRV DQG 6PLW ZDV QRW DOORZHG WR FURVV�H[DPLQH ZLWQHVVHV DW WKH

(OHFWLRQ�%RDUG�KHDULQJ�

³0DQ\� LI QRW WKH YDVW PDMRULW\� RI $PHULFDQ ,QGLDQ WULEDO FRXUWV KDYH UHFRJQL]HG DV D

PDWWHU RI FRPPRQ ODZ WKDW WKH QRWLRQ RI ³IXQGDPHQWDO IDLUQHVV´ DSSOLHV WR WULEDO HOHFWLRQV� )RU

H[DPSOH� WKH WKUHH 0LFKLJDQ 2GDZD WULEDO FRXUWV KDYH DOO UHIHUUHG WR IXQGDPHQWDO IDLUQHVV LQ

YDULRXV ZD\V� EXW PRVW HVSHFLDOO\ LQ WKH FRQWH[W RI WULEDO HOHFWLRQV� 6SXUU Y� 6SXUU� 1+%3 6XS�

&W� 1R� �������$33� � ������ FLWLQJ &UDPSWRQ Y� (OHFWLRQ %RDUG� � $P� 7ULEDO /DZ ���� ���

�/LWWOH 5LYHU %DQG RI 2WWDZD ,QGLDQV 7ULEDO &RXUW� 0D\ �� ������ %DLOH\ Y� *UDQG 7UDYHUVH %DQG

(OHFWLRQ %RDUG� 1R� ����������&9�&9� ���� :/ �������� DW  �� �� �*UDQG 7UDYHUVH %DQG RI

2WWDZD DQG &KLSSHZD ,QGLDQV 7ULEDO -XGLFLDU\� $XJ� �� ����� �HQ EDQF�� 'HFNURZ Y� /LWWOH

7UDYHUVH %D\ %DQGV RI 2GDZD ,QGLDQV� 1R� &���������� ���� :/ ��������� DW  � �/LWWOH

7UDYHUVH %D\ %DQGV RI 2GDZD ,QGLDQV 7ULEDO &RXUW� 6HSW� ��� ������´ ,W LV HVSHFLDOO\ LPSRUWDQW

IRU SHRSOH LQ SRVLWLRQV RI SRZHU RU DXWKRULW\ RYHU RWKHUV WR VWULFWO\ HQVXUH WKDW IXQGDPHQWDO

IDLUQHVV RFFXUV LQ DOO RI LWV LQWHUDFWLRQV ZLWK WKH PHPEHUV RI WKH 7ULEDO SXEOLF� 7KH (OHFWLRQ

%RDUG� LQ YLRODWLQJ WKH GXH SURFHVV ULJKWV RI 5LRV DQG 6PLWV GXULQJ WKH (OHFWLRQ %RDUG KHDULQJ RI

��



0D\ ��� ���� FUHDWHG D SURFHVV WKDW ZDV ODFNLQJ LQ IXQGDPHQWDO IDLUQHVV� 7KHUHIRUH� SHU WKH ODZ

PDQGDWHG XQGHU � 1+%37& $UW� ;9 � �������&������� WKH 7ULEDO &RXUW ZDV FRUUHFW ZKHQ LW UXOHG

DJDLQVW (OHFWLRQ�%RDUG�'HFLVLRQ�±�(OHFWLRQ�&KDOOHQJH �����$�

�� 7KH 1+%3 7ULEDO &RXUW GLG QRW HUU E\ QRW UHPDQGLQJ WKH FDVH EDFN WR WKH (OHFWLRQ
%RDUG�

&LWLQJ���1+%37&�$UW��;9������������)��

³8SRQ VHWWLQJ DVLGH DQ (OHFWLRQ %RDUG ILQDO GHFLVLRQ� WKH 1+%3 &RXUW VKDOO
UHPDQG�WKH�PDWWHU�WR�WKH�(OHFWLRQ�%RDUG�IRU�IXUWKHU�SURFHHGLQJV�´��

$SSHOODQWV FRQWHQG WKDW WKH 7ULEDO &RXUW HUUHG E\ QRW UHPDQGLQJ WKH FDVH EDFN WR WKH (OHFWLRQ

%RDUG IRU IXUWKHU KHDULQJ RQ WKH PDWWHU� +RZHYHU� WKH UXOLQJ PDGH E\ WKH 7ULEDO &RXUW UHQGHUHG

WKLV DFWLRQ PXWH� ,Q PDNLQJ LWV GHFLVLRQ WR RYHUWXUQ WKH GHFLVLRQ RI WKH (OHFWLRQ %RDUG� WKH 7ULEDO

&RXUW XSKHOG WKH HOHFWLRQ� ZKLFK RFFXUUHG QHDUO\ RQH \HDU DJR DQG KDG EHHQ IXOO\ LPSOHPHQWHG�

7KH 7ULEDO &RXUW DOVR IRXQG WKDW 7HQ%ULQN IDLOHG WR EULQJ VXIILFLHQW HYLGHQFH WR SUHYDLO LQ

(OHFWLRQ &KDOOHQJH �����$� 7KH (OHFWLRQ %RDUG LWVHOI KDG UHFRXQWHG WKH YRWH DQG IRXQG QR

DOOHJDWLRQV RI YRWHU IUDXG RU LUUHJXODULWLHV LQ WKH HOHFWLRQ SURFHVV� 7KHUH ZDV QRWKLQJ OHIW IRU WKH

(OHFWLRQ %RDUG WR UHFRQVLGHU RU UHKHDU LQ WKH PDWWHU� 7KHUHIRUH� WKH 7ULEDO &RXUW ZDV FRUUHFW LQ

QRW�UHPDQGLQJ�WKH�FDVH�EDFN�WR�WKH�(OHFWLRQ�%RDUG�IRU�UHKHDULQJ�

�� ��1+%37&�$UW��;9������������)�� KWWSV���HFRGH����FRP����������
����1+%37&�$UW��;9������������&����� KWWSV���HFRGH����FRP����������

��
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�� 0QR�%PDG]ZHQ�DQG�7ULEDO�(OHFWLRQV

7KH ZRUOG DURXQG XV LV LQ D VWDWH RI VWUHVV DQG XQUHVW� :H OLYH LQ D WLPH ZKHQ RXU SHQRMHQ

�FKLOGUHQ� DUH JURZLQJ XS ZLWK WKH IHDU RI XQFHUWDLQW\ WKDW FRPHV ZLWK D SDQGHPLF� FOLPDWH

FKDQJH� SROLWLFDO XQUHVW� DQG ZDU� 7KHVH WLPHV KDYH FRPH DQG JRQH IRU RXU ,QGLJHQRXV SHRSOH

WKURXJKRXW RXU WLPH KHUH RQ 6HJPHNZp� RXU 0RWKHU (DUWK� 7KURXJK LW DOO ZH KDYH EHHQ UHVLOLHQW

DQG DGDSWLYH� :H DOVR FDUU\ WUDXPD DQG KXJH VFDUV WKDW VRPHWLPHV IHHG RXU IHDUV DQG UHDFWLRQV�

,W LV PRUH LPSRUWDQW WKDQ HYHU WKDW ZH SURYLGH D VWUXFWXUH DQG ZD\ RI OLIH IRU RXU SHQRMHQ WKDW

UHIOHFW ZKR ZH DUH DQG ZKR ZH ZDQW WR EH DV ,QGLJHQRXV SHRSOH� 7KH YDOXHV RI PQR�EPDG]ZHQ

DUH PRUH WKDQ MXVW ZRUGV WKDW ZH SRVW RQ RXU ZHEVLWHV RU RQ SDSHU� 2U WKDW ZH VSHDN DERXW ZKHQ

FDOOLQJ RXW DQRWKHU SHUVRQ� ³)RU WKH $QLVKLQDDEH� WKH FRQFHSW RI DFKLHYLQJ KDUPRQ\ LQ OLIH� WR

OLYH LQ EDODQFH ZLWK DOO RI FUHDWLRQ LV H[SUHVVHG E\ WKH WHUP PLQR�ELPDDGL]LZLQ�´ &KROHZND Y�

*UDQG 7UDYHUVH %DQG RI 2WWDZD DQG &KLSSHZD ,QGLDQV 7ULEDO &RXQFLO� 1R� ����� ���$3 �*UDQG

7UDYHUVH %DQG RI 2WWDZD DQG &KLSSHZD ,QGLDQV $SS� &W� ����� 0QR�EPDG]ZHQ UHIOHFWV D ZD\

RI OLYLQJ DQG KRZ ZH WUHDW RQH DQRWKHU VR WKDW ZH PD\ DOO OLYH LQ KDUPRQ\ WRJHWKHU� ,W LV D

XQLTXHO\ WULEDO FRQFHSW WKDW FRQVLGHUV WKH LQGLYLGXDO DV QR GLIIHUHQW IURP WKH ZKROH� DQG WKH

ZKROH DV QR GLIIHUHQW IURP WKH 8QLYHUVH� +RZ HDFK LQGLYLGXDO FRPPXQLW\ FKRRVHV WR FUHDWH

OLIHZD\V EDVHG RQ PQR�EPDG]ZHQ LV LPSRUWDQW WR WKHLU IXWXUH DV ,QGLJHQRXV SHRSOH DQG WR DOO WKDW

IHHO�LWV�HIIHFW�

7ULEDO HOHFWLRQV DUH D PHVV\ SURFHVV� PDGH PRUH FRPSOLFDWHG E\ SHUVRQDO HPRWLRQ�

PRWLYH� DQG ODFN RI UHDVRQ� 7KH SHRSOH RI 1+%3 DUH DOO UHODWLYHV VR WKH UDPLILFDWLRQV RI FRQIOLFW

FDQ EH IDU�UHDFKLQJ DQG GDPDJLQJ WR WKH HQWLUH 7ULEH� :H KDYH DOO VHHQ KRZ RXU 7ULEDO HOHFWLRQV

KDYH ODUJHO\ IROORZHG WKH SURFHVVHV PDQGDWHG E\ WKH ODUJHU 8�6� VRFLHW\ WKDW VXUURXQGV XV� 7KHUH

��



DUH VRPH JRRG WKLQJV DERXW WKH SURFHVV� DQG DOVR VRPH WKLQJV WKDW GRQ¶W ZRUN IRU RXU ,QGLJHQRXV

QDWLRQV DQG ZD\V RI EHLQJ� $V ZH ILJXUH RXW ZKDW SURFHVVHV ZRUN EHVW IRU RXU SHRSOH LQ RXU

DGDSWDWLRQ WR PRGHUQ 7ULEDO JRYHUQDQFH� LW LV LPSRUWDQW WKDW RXU OHDGHUV DQG SRWHQWLDO OHDGHUV

SURYLGH DQ H[DPSOH RI KRZ WR WUHDW RQH DQRWKHU VR WKDW PQR�EPDG]ZHQ LV SUHVHQW IRU DOO� ³7KH

SULQFLSOHV RI PLQR�ELPDDGL]LZLQ VKRXOG EH XWLOL]HG WR LQWHUSUHW DQG GHYHORS

$QLVKLQDDEH�LQDDNRQLJHZLQ�´�� ³7KH SULQFLSOHV RI PLQR�ELPDDGL]LZLQ DV D IXQGDPHQWDO ODZ RI

WKH $QLVKLQDDEH DUH DFKLHYHG WKURXJK WKH DSSOLFDWLRQ RI WKH VHYHQ VDFUHG ODZV RI FUHDWLRQ²WKH

6HYHQ *UDQGIDWKHU 7HDFKLQJV��� 7KLV KDV EHHQ IXUWKHU UHFRJQL]HG DV D FHQWUDO WHQHW RI 1+%3

JRYHUQDQFH�LQ�$UWLFOH���RI�WKH�1+%3�FRGH���������

&XVWRP�DQG�WUDGLWLRQ�SROLF\�

%RGH
ZDGPL WUDGLWLRQV DQG YDOXHV UHFRJQL]H WKH LQWHUFRQQHFWHGQHVV RI HYHU\
SHUVRQ DQG HYHU\WKLQJ LQ WKLV ZRUOG DQG WKDW WKH DFWLRQV RI RQH LQGLYLGXDO� RU RI D
JURXS RI LQGLYLGXDOV� ZLOO KDYH DQ LPSDFW RQ WKH ZKROH RI RXU FRPPXQLW\� ,Q DOO
WKLQJV ZH GR DV D JRYHUQPHQW� LW LV RXU REOLJDWLRQ WR SURPRWH %RGH
ZDGPL
WUDGLWLRQV DQG YDOXHV E\ VHHNLQJ FRQVHQVXV VR WKDW GHFLVLRQV WKDW DUH PDGH ZLOO
EHQHILW�WKH�ZKROH�RI�RXU�FRPPXQLW\�IRU�WKLV�DQG�WKH�QH[W�VHYHQ�JHQHUDWLRQV���

0RYLQJ IXUWKHU LQWR ZKDW LW PHDQV WR DFW DV DQ LQGLYLGXDO RU JURXS RI LQGLYLGXDOV� ZH

PXVW H[DPLQH WKH SULQFLSOH RI RI NHMLWZDZHQLQGRZHQ� ³WR DFW LQ D FHUWDLQ PDQQHU ZLWK WKRXJKWV

RI UHVSHFW DQG KRQRU XSRQ LW� WR DFW LQ FHUWDLQ PDQQHU ZLWK WKH SHUFHSWLRQ RI UHVSHFWIXO WKRXJKWV

XSRQ LW� DQG DFW LQ FHUWDLQ PDQQHU ZLWK WKH IHHOLQJ RI UHVSHFW LQ WKH PLQG�´ =HSKLHU Y� :DOWHUV�

1R� ��$�� �&KH\HQQH 5LYHU 6LRX[ 7ULEDO &W� RI $SS� ������ ³:H DUH WDXJKW WKDW HDFK DQG HYHU\

�� ��1+%37&��������� KWWSV���HFRGH����FRP����������

�� ,G� DW���� FLWLQJ 5HVWRXOH�Y��&DQDGD�������216&������ (OGHU�.HOO\�7U���9RO�����DW�5�����±����������1RY����������
�VWDWLQJ�WKDW�³>D@FFRUGLQJ�WR�(OGHU�)UHG�.HOO\��WZR�RI�WKH�RUJDQL]LQJ�SULQFLSOHV�RI�$QLVKLQDDEH�ODZ�DQG�V\VWHPV�RI
JRYHUQDQFH�ZHUH�SLPDDWL]LZLQ��OLIH���ZKHUH�HYHU\WKLQJ�LV�DOLYH�DQG�HYHU\WKLQJ�LV�VDFUHG��DQG�JL]KHZDDGL]LZLQ��WKH
ZD\�RI�WKH�&UHDWRU���ZKLFK�HQFRPSDVVHV�WKH�VHYHQ�JUDQGIDWKHU�WHDFKLQJV�RU�VHYHQ�VDFUHG�ODZV�RI�FUHDWLRQ´��

��.HNHN�-DVRQ�6WDUN� $QLVKLQDDEH�,QDDNRQLJHZLQ��3ULQFLSOH IRU�,QWHUJHQHUDWLRQDO�3UHVHUYDWLRQ�RI
0LQR�%LPDDGL]LZLQ�����0RQW�/�5HY�����������������

��
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RQH RI XV ZRXOG QRW H[LVW RQ WKLV (DUWK ZLWKRXW D SRZHU RU VSLULW ZDWFKLQJ RYHU XV� :H DUH WROG WR

EH PLQGIXO RI WKLV DQG WR WUHDW HDFK RWKHU UHVSHFWIXOO\� EHFDXVH WR GR GDPDJH WR DQRWKHU SHUVRQ

ZRXOG EH FRPSDUDEOH WR GRLQJ GLUHFW GDPDJH WR WKH SRZHU RU VSLULW ZDWFKLQJ RYHU WKDW SHUVRQ�´��

.HMLWZDZHQLQGRZHQ E\ LWV QDWXUH UHTXLUHV UHFLSURFLW\ RU PXWXDOLW\ � L�H�� ³WKH\ UHVSHFW HDFK

RWKHU�´��

7KH SULQFLSOH RI NHMLWZDZHQLQGRZHQ� RU UHVSHFW� VKRXOG IRUP WKH EDVLV IRU WKH ZD\ WKDW

7ULEDO UHODWLYHV WUHDW RQH DQRWKHU LQ QHDUO\ DOO PDWWHUV� EXW SDUWLFXODUO\ ZKHUH RQH LV OHDGLQJ RU

JRYHUQLQJ� :RUGV� WRQHV� FRQWH[W� ERG\ ODQJXDJH� WLPLQJ� DFWLRQ DQG LQWHQW DOO SOD\ D SDUW LQ KRZ

RQH JLYHV RU SHUFHLYHV UHVSHFW� 'LIIHUHQW SHRSOH PD\ KDYH GLIIHUHQW XQGHUVWDQGLQJV RI ZKDW WKLV

PHDQV� +RZHYHU� LW LV XVXDOO\ FOHDU WR PRVW ZKHQ NHMLWZDZHQLQGRZHQ LVQ¶W EHLQJ JLYHQ� +DUVK

ZRUGV� JRVVLS� DQG ILJKWLQJ RYHU HOHFWLRQ SURFHVVHV WKDW DUH QRQ�%RGH
ZDGPL LQVSLUHG PHDQV WKDW

WKH LQGLYLGXDOV� JURXSV� DQG�RU SURFHVV DUH VWUHVVHG E\ VRPHWKLQJ WKDW LV QRW EHLQJ FDUULHG RXW

ZLWK NHMLWZDZHQLQGRZHQ DV ZHOO DV RWKHU *UDQGIDWKHU 7HDFKLQJV� WKHUHE\ QRW DOORZLQJ

PQR�EPDG]HZHQ WR IORXULVK� ,W LV XS WR WKH LQGLYLGXDOV WR ORRN DW WKHPVHOYHV DQG WKHLU FRQGXFW

ILUVW� WKHQ WKH JURXS WRJHWKHU� DQG ILQDOO\� WKH SURFHVV LWVHOI� ,V WKLV ZRUNLQJ IRU WKH SHRSOH RI

1+%3"�,V�WKLV�WKH�ZD\�WKH�SHRSOH�ZDQW�WR�PRYH�WRJHWKHU�LQWR�WKH�IXWXUH"

,W LV QRW IRU WKLV &RXUW WR WHDFK WKH SHRSOH RI 1+%3 ZKDW PQR�EPDG]ZHQ RU WKH 6HYHQ

*UDQGIDWKHU 7HDFKHUV DUH� RQO\ WR FDUU\ RXW WKH FRQFHSWV DV SURYLGHG WR XV E\ WKH (OGHUV RI

1+%3� :H KXPEO\ DQG UHVSHFWIXOO\ UHPLQG DOO WR WXUQ WR WKRVH WKDW GR WHDFK WKHVH OLIHZD\V WR

�� ,G� DW����

�� .HNHN�-DVRQ�6WDUN� $QLVKLQDDEH�,QDDNRQLJHZLQ��3ULQFLSOH�IRU�,QWHUJHQHUDWLRQDO�3UHVHUYDWLRQ�RI
0LQR�%LPDDGL]LZLQ�����0RQW�/�5HY���������������� TXRWLQJ /HH�2EL]DDQ�6WDSOHV� 6SLULWXDOLW\�)URP�$Q�$QLVKLQDDEH
3HUVSHFWLYH �±��������� VHH�DOVR =KDZHQLP� 2MLEZH 3HRSOH¶V�'LFWLRQDU\��KWWSV���SHUPD�FF�:��)�;+5���YLVLWHG
0D\�����������

��
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